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M CHAEL D. BUZULENCI A, TRUSTEE, *

*
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*

VS. * ADVERSARY NUMBER 00-4161

*

LORI K. HAVELOCK, et al ., *
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The matters before the Court are (1) the notion of
Def endant Countryw de Home Loans, Inc. ("Defendant Countryw de
Honme") to reinstate the case to the active docket (the "Mtion
to Reinstate the Adversary Proceeding”) and (2) the motion of
Def endant Countrywi de Home to strike the notion for summary
judgnment or, in the alternative, to extend the response deadline
under Federal Rule 56(f) (the "Motion to Strike"). No responses
were filed. This Court has jurisdiction over this matter pur-
suant to 28 U.S.C. 8 1334(b). This is a core proceedi ng pursuant

to 28 U.S.C. 8§ 157(b)(2)(E), (F), (K) and (O). The foll ow ng



constitutes the Court's findings of fact and concl usi ons of |aw
pursuant to Fep. R. Bawr P. 7052.

On Decenber 22, 2000, Plaintiff/Trustee M chael D.
Buzul encia ("Plaintiff") filed a conplaint (the "Adversary
Proceedi ng") seeking a determ nation regarding the validity,
priority, and extent of all Iiens and encunbrances and other
interests against real property located at 639 East Eighth
Street, Salem Ohio. Although the Court never entered an order
on the docket staying this Adversary Proceedi ng pendi ng the deci -
sion of the Suprenme Court of Chio in In re Stewart, 761 N.E.2d
45, 94 Ohio St. 3d 1427 (2002), the record suggests that the
Court orally ordered such a stay. This Adversary Proceedi ng was
i nactive for eight (8) nonths, fromNovenber 26, 2001 to July 29,
2002, until Defendant Countryw de Hone filed the Motion to Rein-
state the Adversary Proceeding. That notion provides that the
Court stayed this Adversary Proceeding in April 2002 pending
the decision of the Ohio Supreme Court in the In re Stewart
matter. In addition, it was this Court's practice to stay
adversary proceedi ngs that addressed the validity of one w tness
nmort gages pending the outcone of In re Stewart because the
Supreme Court's decision in that case was to address the |egal

standard by whi ch such an adversary proceedi ng shoul d be deci ded.



Based on this record, the Court recognizes that an oral order
staying this proceeding likely occurred.?

On July 24, 2002, the Ohio Suprenme Court decided the
In re Stewart case.? Accordingly, on July 29, 2002, Defendant
Countrywi de Honme filed the Mdition to Reinstate the Adversary
Proceedi ng. Over one year |ater, on October 20, 2003, Plaintiff
filed a nmotion for summary judgnent. In response, Defendant
Countryw de Home filed the Mbtionto Strike, asserting the notion
for sunmary judgnent was i nproper because the Court never entered
an order officially reinstating the Adversary Proceeding. I n
addition, the Motion to Strike requests an additional sixty (60)
days to obtain an affidavit, pursuant to Federal Rule of Bank-
ruptcy Procedure 7056(f), because a certain witness will likely
be hard to | ocate.

Recogni zing that the pertinent decision of In re
Stewart has been rendered, to the extent procedurally necessary,
t he Court grants Defendant Countryw de Home's Motion to Reinstate
t he Adversary Proceeding. Since it is not clear whether the
Court ever, in fact, orally stayed this Adversary Proceeding,

the Motion to Reinstate the Adversary Proceeding may be npot.

Fromthe time the Adversary Proceeding was filed until January 4, 2004, Judge
WIlliam T. Bodoh presided over this Adversary proceedi ng. However, Judge Kay
Woods currently presides and, therefore, cannot attest to a prior oral ruling.

2In re Stewart considered whether Ohio Revised Code § 5301.234 can be applied
to presune the validity of a nortgage in a bankruptcy case filed after the
effective date of the statute, when the nobrtgage at issue in the bankruptcy
case was recorded before the statute's effective date and the Court decided in
the affirmative. 1d.



In that event, the Court may consider the notion for summary
j udgnment .

The Court denies Defendant Countryw de Home's Moti on
to Strike because this Adversary Proceeding has either been
rei nstated or was never stayed and therefore, Plaintiff's notion
for summary judgnment is appropriate. The Court finds Defendant
Countryw de Honme's request for an additional sixty (60) days to
obtain an affidavit reasonable and, pursuant to Bankruptcy Rule
7056(f), the Court grants the request. Def endant Countryw de
Home has seventy-five (75) days from the date of this order
to file a reply to Plaintiff's notion for summary judgnent and
Plaintiff has seven (7) days to respond to any reply.

IT 1S SO ORDERED.

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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